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INSTRUCTIONS FOR CONTESTING TENTATIVE RULING IN DEPARTMENT 21 

 

The tentative ruling will become the ruling of the Court unless by 4:00PM of the Court day 

preceding the hearing, notice is given of an intent to argue the matter. Counsel or self-

represented parties must call Department 21 to request argument and must specify, in detail, 

what provision(s) of the tentative ruling they intend to argue and why. Counsel or self-

represented parties requesting argument must advise all other counsel and self-represented 

parties by no later than 4:00PM of their decision to argue, and of the issues to be argued. 

Failure to timely advise the Court and counsel or self-represented parties will preclude any 

party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

 

ALL APPEARANCES TO ARGUE WILL BE IN PERSON OR BY COURTCALL 

PROVIDED THAT PROPER NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS 

PER ABOVE. 

 

The Court has no ability to effectively conduct hybrid hearings where some appear by Zoom 

while others appear in person. If all parties agree to appear by Zoom, call the department 

before 4:00PM on the day preceding the hearing for authorization to use the Zoom link below. 

You will likely be called at the end of the calendar. 

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09 

 

Department 21 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC17-00361 
CASE NAME:  WILLIAMS  VS.  21st MORTGAGE 
 HEARING ON MOTION  FOR SUMMARY JUDGMENT 
*TENTATIVE RULING:* 
 
The hearing was taken off calendar at the Case Management Conference on May 23, 2022. 

 
 

  

https://www.zoomgov.com/j/1612560320?pwd=QnE0Tk42MFc1VEQwZXFiN2tzVGgvUT09
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2. 9:00 AM CASE NUMBER:  MSC18-01553 
CASE NAME:  SRI VS DUTCH GIRL ENTERPRISES, INC. 
 *HEARING ON MOTION IN RE:  MOTION FOR JUDGMENT ON THE PLEADINGS WITH REGARD TO 
PLAINTIFF'S 7TH CAUSE OF ACTION 
*TENTATIVE RULING:* 
 

Defendants Dutch Enterprises, Inc., Michelle Baughman and Joseph Baughman’s motion for 
judgment on the pleadings as to the seventh cause of action is granted with leave to amend. Plaintiff 
shall file and serve a second amended complaint by June 29, 2022.  

 
The issue conference and trial dates will remain on calendar for now. A case management 

conference is scheduled for August 25, 2022 where, if Plaintiff has amended the complaint, the trial 
date will be vacated. If Plaintiff files a second amended complaint, Defendants must be given time to 
challenge the amended pleading and to file a motion for summary adjudication as to the seventh 
cause of action on issues not previously raised in the prior motions.  
 

The Court’s understanding of the issues that have previously been raised in a motion for 
summary judgment or adjudication and therefore cannot be raised again are: (1) the claim fails 
because there are no damages (this issue did not cover restitution), (2) the claim fails because the 
parties were not in competition, (3) referral fees are not an unfair practices and (4) the claim fails 
because Plaintiff’s business practice violates Insurance Code section 754. Thus, any other issue not 
included in this list (including whether restitution is available) can be raised in a new motion for 
summary adjudication as to the seventh cause of action. (See, e.g. Marshall v. County of San 
Diego (2015) 238 Cal.App.4th 1095, 1104-06 [the trial court had inherent authority to entertain 
successive motions for summary judgment and/or adjudication]; Nieto v. Blue Shield of California Life 
& Health Ins. Co. (2010) 181 Cal.App.4th 60, 72 [successive motions for summary judgment were 
allowed where the second motion addressed an issue not raised in the first motion].) 

 
In the first amended complaint, Plaintiff sued all defendants for unfair competition (Business 

and Professions Code section 17200). (FAC ¶¶ 57-61.) Plaintiff alleged that “Defendants engaged in 
unfair competition by not paying the 20% referral fees to SRI and/or by concealing that non-
payment.” (FAC ¶59.) Plaintiff alleged that it was “damaged in an amount to be shown according to 
proof” and it also sought punitive damages. (FAC ¶¶60-61.) In the prayer for relief, Plaintiff seeks 
“damages”, interest, “treble damages and/or punitive damages” and “other and further relief, at law 
or in equity, to which SRI may be entitled”. (FAC Prayer for Relief.)  

 
Defendants argue they are entitled to judgment on the pleadings for the unfair competition 

claim because (1) Plaintiff does not seek any permissible relief under this claim and (2) Plaintiff lacks 
standing to bring the claim.  

 
Available Relief under 17200 
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Defendants correctly argue that “under the UCL, ‘[p]revailing plaintiffs are generally limited to 
injunctive relief and restitution.’ [Citation.]” (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 
Cal.4th 1134, 1144.) Plaintiff did not alleged restitution or injunctive relief here, only damages. 
Therefore, the motion for judgment on the pleadings is granted.  

 
To the extent Plaintiff argues that the claim is sufficient based on alleged punitive damages, 

that argument fails. Plaintiff argues that punitive damages and/or treble damages are permissible 
under Business and Professions Code section 17082. That statute applies to Chapter 4 (section 
17000), and not Chapter 5 (section 17200).  

 
The main issue here is whether leave to amend should be given. Plaintiff also argues that they 

can amend the complaint to add a request for restitution based on the alleged unpaid referral fees. 
Defendants argue that restitution is not allowed under these facts.  

 
“ ‘The concept of restoration or restitution, as used in the UCL, is not limited only to the 

return of money or property that was once in the possession of that person.’ [Citation.]” Instead, 
restitution is broad enough to allow a plaintiff to recover money or property in which he or she has a 
vested interest.” (Korea Supply Co., supra, 29 Cal.4th at 1149.)  

 
Plaintiff cites to Pellegrino v. Robert Half Internat., Inc. (2010) 182 Cal.App.4th 278, 283 for 

the proposition that unpaid commissions are available as restitution under the UCL. Although the 
Pellegrino case involved a claim under the UCL for unpaid commissions, the Court of Appeal provided 
no guidance on whether restitution was available. Instead Pellegrino addressed an attorney fees 
issue.  

 
Plaintiff cites no case that has found referral fees such as the ones claimed here are available 

as restitution. Defendants cite no case holding that referral fees cannot constitute restitution. Korea 
Supply explained that “restitution is broad enough to allow a plaintiff to recover money or property in 
which he or she has a vested interest.” Thus, it appears possible that Plaintiff can amend to allege 
restitution based on the unpaid referral fees. (If the parties can locate a case directly on point they 
should raise it if there is a further challenge to the pleadings.)  

 
This is the first time that Defendants have raised this pleading issue (at least in a procedurally 

proper way for the Court to rule on it). Therefore, Plaintiff is given leave to amend to allege that it is 
seeking restitution. Plaintiff may allege additional facts that it believes shows the unpaid referral fees 
are appropriate as restitution. Plaintiff is not given leave to amend to change the language from 
“referral fees” to “commissions” as it has offered no explanation for this change.  

 
Standing Under section 17200 
 
In order to have standing to bring a section 17200 claim, a party must “(1) establish a loss or 

deprivation of money or property sufficient to qualify as injury in fact, i.e., economic injury, and (2) 
show that that economic injury was the result of, i.e., caused by, the unfair business practice or false 
advertising that is the gravamen of the claim.” (Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 
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322.)  
 
“[A] plaintiff ‘proceeding on a claim of misrepresentation as the basis of his or her UCL action 

must demonstrate actual reliance on the allegedly deceptive or misleading statements, in accordance 
with well-settled principles regarding the element of reliance in ordinary fraud actions’ [citation]. 
Consequently, ‘a plaintiff must show that the misrepresentation was an immediate cause of the 
injury-producing conduct … .’ [Citation]…. Thus, for example, in Hale v. Sharp Healthcare [(2010)] 183 
Cal.App.4th [1373,] 1385–1386, the Court of Appeal found the complaint adequate where from its 
allegations one could infer the plaintiff had relied on a defendant's representation that it would 
charge its ‘ “ ‘regular rates.’ ” ’ ” (Kwikset Corp., supra, 51 Cal.4th at 326-327.)  

 
Here, Plaintiff alleged that “Defendants engaged in unfair competition by not paying the 20% 

referral fees to SR1 and/or by concealing that non-payment. By Defendants Dutch Girl not paying the 
20% referral fees to SR1 that are standard in the industry it gave itself an unfair competitive 
advantage over other textile-cleaning companies.” (FAC ¶59.) These allegations are sufficient to meet 
the first prong in Kwikset.  

 
Defendants’ reliance on Bower v. AT&T Mobility, LLC (2011) 196 Cal.App.4th 1545 and 

Peterson v. Cellco Partnership (2008) 164 Cal.App.4th 1583 is misplaced. In Bower the plaintiff 
brought a UCL claim based on a cell phone company charging a discretionary “sales tax” but claiming 
it was mandatory. The court of appeal affirmed dismissal of the claim based on the lack of an injury in 
fact because plaintiff had not alleged that she could have obtained the same type of transaction for a 
new cell phone at a lower price from another source. (Bower, supra, 196 Cal.App.4th at 1554-55.) 
Similarly, in Peterson, the plaintiffs failed to allege that they could have obtained the same insurance 
for a lower price and thus, failed to allege an injury. (Peterson, supra, 164 Cal.App.4th at 1591.) Both 
cases involved class actions relating to consumers purchasing items or services.  

 
Defendants also argue that Plaintiff has failed to meet the second requirement for standing. 

Defendants cite the following rule: “ ‘When a plaintiff who claims to have suffered injury from a direct 
competitor's ‘unfair’ act or practice invokes section 17200 [(the relevant provision of the UCL)], the 
word ‘unfair’ in that section means conduct that threatens an incipient violation of an antitrust law, 
or violates the policy or spirit of one of those laws because its effects are comparable to or the same 
as a violation of the law, or otherwise significantly threatens or harms competition’ ”(Nationwide 
Biweekly Administration, Inc. v. Superior Court (2020) 9 Cal.5th 279, 302 (quoting from Cel-Tech 
Communications, Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 186) (italics 
omitted).] Defendants fail to show how this rule applies in this case where Plaintiffs have alleged 
fraud.   

 
Defendants argue that there is an insufficient nexus between Plaintiff’s claims and 

Defendants’ failure to pay referral fees. However, Plaintiff alleged that Defendants represented that 
Plaintiff would be paid for work referrals, but then decided not to pay referrals. Defendants continued 
to accept referrals from Plaintiff while concealing the intention not to pay for the referrals. (FAC ¶ 
51.) These allegations are sufficient to show a causal connection between the alleged fraud and the 
alleged harm.  
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Therefore, Defendants have not shown that Plaintiff does not have standing to bring a claim 

under section 17200. 
 
Unfair, Unlawful or Fraudulent Acts 
 
In reply, Defendants argue that Plaintiff should not be given leave to amend because there 

was no unfair or unlawful practice. Defendants also argue that the alleged practice of not paying fees 
is not fraudulent, but this argument does not address the allegation that Defendants concealed the 
non-payment of referral fees.  As the Court previously found in the second motion for summary 
adjudication, such facts are sufficient to show fraudulent acts for a section 17200 claim. 

 

  

    

3. 9:00 AM CASE NUMBER:  MSC20-01941 
CASE NAME:  JONES VS. STAT MED 
 *HEARING ON MOTION IN RE:  UNDERTAKING ON BEHALF OF DEFENDANTS 
*TENTATIVE RULING:* 

 

Defendant Stat Med, P.C., Defendant Armando Samaniego, M.D., Defendant Robert Mooney, M.D., 
and Defendant Connie Amorde, P.A. (collectively, “Defendants”)’s motion for an undertaking is 
denied. Defendants have not met their burden to show that there is a “reasonable possibility” that 
they will obtain judgment in their favor against Plaintiff Astrid Andrea Jones (“Plaintiff”). 

Defendant seeks an undertaking pursuant to Code of Civil Procedure (“CCP”) section 1030. Section 
1030 states that a defendant can bring a motion for undertaking “at any time” based upon the 
plaintiff being an out of state resident and on a showing that “there is a reasonable possibility that 
the moving defendant will obtain judgment in the action.” (CCP § 1030(a).) If the defendant meets 
both criteria, the court “shall order that the plaintiff file the undertaking in an amount specified in the 
court’s order as security for costs and attorney’s fees.” (CCP § 1030(c).) The Court’s finding on 
whether the defendant has a reasonable possibility of prevailing has “no effect on the determination 
of any issues on the merits of the action.” (CCP § 1030(f).)  

The purpose of the undertaking requirement in section 1030 is to enable a California resident sued by 
an out-of-state resident to secure costs in light of the difficulty of enforcing a judgment for costs 
against a person who is not within the court’s jurisdiction. The statute therefore acts to prevent out-
of-state residents from filing frivolous lawsuits against California residents. (Yao v. Superior Court 
(2002) 104 Cal.App.4th 327, 331.) Section 1030 requires a party moving to compel the defendant to 
file an undertaking to present the best evidence available to predict the possible outcome of the case. 
(Shannon v. Sims Service Center, Inc. (1985) 164 Cal.App.3d 907, 913.) 

As a threshold issue, the Court declines to deny the motion on the grounds that it is untimely. Code of 
Civil Procedure § 1030 does not specify the time in which a request for cost bond must be filed, nor 
does it authorize the trial judge to reject the defendant’s request as untimely. While the case cited by 
Plaintiff, Straus v. Straus, 4 Cal.App.2d 461, 463, does stand for the proposition that undue delay in 
making a demand for a cost bond may operate as a waiver of the right, the motion here is not so 
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untimely.  

Here, Defendants’ motion is based nearly entirely on the grounds that Plaintiff is an out of state 
resident. Defendants assert that “[b]ased upon the medical records from Stat Med, there is a 
reasonable possibility that the moving defendant will obtain judgment in this action.” (Mot. at 3:23-
24.) However, Defendants fail to provide any such medical records to the Court. Instead, the only 
evidence included with the moving papers is with respect to the undisputed fact that Plaintiff resides 
in Colombia. (See Austin Decl. ISO Mot. Ex. A [form interrogatories], and Ex. B [deposition transcript].) 

In contrast, Plaintiff provides the opinion of Dr. Elliot D. Feldman in opposition, who opines that 
failure to get informed consent for a gluteal injection is below the standard of care and caused 
Plaintiff pain and suffering including requiring surgical replacement of her left gluteal implant. 
(Werbin Decl. Ex. 1.) Notwithstanding Defendants’ argument on reply that Plaintiff has 
misrepresented the statutory burden on a motion for undertaking, Defendants have failed to present 
any evidence that there is a “reasonable possibility” of their prevailing.  

The motion is denied, without prejudice. 

 
 

  

    

4. 9:00 AM CASE NUMBER:  MSC20-01971 
CASE NAME:  KHAN VS FIELDS 
 HEARING IN RE:  MOTION TO STRIKE PORTIONS OF PLAINTIFF'S FIRST AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
Motion withdrawn by the moving party. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC21-00171 
CASE NAME:  ALLARD VS DOES 1-100 
 *HEARING ON MOTION IN RE:  AMND PLTFS' CMPLT REQ FOR LEAVE TO FILE 2ND AMND CMPLT 
*TENTATIVE RULING: 
 
Plaintiff’s motion to file a second amended complaint is denied without prejudice due to a failure 
provide defendants with notice of the motion. If plaintiff brings in a stipulation from the City of 
Antioch, or if the City agrees to the amendment at the hearing of this matter, the court would grant 
the motion. 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC21-00395 
CASE NAME:  OURA VS A AND A SENIOR LIVING 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE DEMURRER TO KYLE OURA'S ANSWER TO 
CROSS-COMPLAINT 
*TENTATIVE RULING:* 
 
 Defendant/Cross-Complainant Betty Dominici’s Motion for Leave to File Demurrer to 
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Plaintiff/Cross-Defendant Oura’s Answer to Cross-Complaint is granted. 

As the parties previously met and conferred, the Demurrer shall be filed and served on or before June 
29, 2022. 

Background 

 Plaintiff Kyle Oura alleges he holds a financial stake and management interest in Defendants 
A & A Health Services, LLC and other defendant entities.    

  Mr. Oura and Defendant Betty Dominici jointly formed a holding company called DOB 
Holdings.  Mr. Oura served as Chief Financial Officer and manager of A&A until November 2020, when 
he voluntarily removed himself.  Thereafter, Defendant removed Oura as manager of the other LLCs. 
Plaintiff filed this action for Breach of Fiduciary Duty, Fraudulent Concealment, and Declaratory Relief.   

 On October 7, 2021, Betty Dominici filed a cross-complaint alleging fraudulent inducement 
and negligent misrepresentation.  Cross-Complainant alleges Oura made material misrepresentations 
regarding his expertise and qualifications in managing the finances of assisted care living facilities. In 
reliance, Dominici was induced to hire Oura as CFO and grant him 50% equity stake in the business 
she founded.   

  Dominici’s counsel received a copy of Oura’s Answer on November 9, 2021.  Dominici found 
the Answer to be deficient.  According to Dominici, Oura promised to file an amended Answer by 
December 23, 2021, which was never filed.  Dominici filed a demurrer on February 28, 2022, which 
was denied as untimely.   

Motion for Leave to File Demurrer 

  Pursuant to Code of Civil Procedure § 430.41(a)(2), Cross-Complainant Dominici seeks leave 
of court to file a demurrer to the Cross-Defendants’ Answer.  Dominici argues good cause has been 
shown to extend the deadline to demurrer.  Dominici relied on Oura’s written agreement in 
November 2021 that he would amend his Answer by December 23, 2021.  In reliance on the 
agreement with Oura and on Dominici’s interpretation of the Court’s response to counsel’s inquiry at 
the December 17 Case Management Conference, Dominici did not file the demurrer that was due on 
December 20, 2021.  Now, Dominici relies on the Court’s inherent powers to grant leave to file the 
belated demurrer.    

 Dominici argues she has not unreasonably delayed in seeking leave to file the demurrer and 
Oura is not prejudiced by this relief. According to Dominici, discovery and motion practice was put on 
hold in January as the parties mediated. Dominici filed the demurrer shortly thereafter in February.  
On February 15, 2022, nearly two months at the amended Answer was due, Dominici’s counsel 
emailed Oura’s counsel inquiring as to whether Oura still intended to amend the Answer. Oura’s 
counsel responded that he would not be amending as the deadline for demurrer had passed.  
Dominici argues that Oura failed to honor his promise.  Therefore, the Court should exercise its 
inherent authority to further extend the deadline for Dominici’s demurrer  

 Cross-Defendant Oura opposes the motion, arguing Dominici should not be given a second 
bite at the apple as Dominici has already filed an untimely demurrer without leave of court. Dominici 
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was required to file a demurrer or strike the Answer within 10 days.  (Code of Civil Procedure § 
430.40.)  She filed a belated demurrer without leave of court in February.  Now she seeks leave of 
court to file another demurrer, which Oura maintains is also untimely, pursuant to Cal. Rules of Court, 
Rule 3.110.  “An application for a court order extending the time to serve a pleading must be filed 
before the time for service has elapsed.” (Cal Rules of Court, Rule 3.110(e).) 

 Secondly, Oura argues Dominici failed to offer good cause in support of the request. While 
Dominici claims she relied on Oura’s promise to amend the Answer, Oura claims there was no such 
agreement.  Oura’s counsel offered to stipulate to file an amended Answer on December 23, 2021, 
but Dominici’s counsel rejected the stipulation.  Oura argues that Dominici cannot now claim she 
reasonably relied on an offer she rejected.  Nor can she rely on a statement never made by the Court.  
Oura maintains the Court did not address extension of the deadline for the demurrer at the 
December 17 CMC. (Punzalan Decl., ¶ 2.)  

 Finally, Oura argues that during mediation, there was never any agreement that the demurrer 
deadline would be put on hold.  Dominici was not justified in waiting two months before filing the 
demurrer.  Oura argues there was no justifiable reason for Dominici to not file the demurrer timely. 

 Dominici points out in the Reply that while the Court denied the demurrer as untimely, 
Dominici’s counsel directly asked the Court whether she would be permitted to file this motion and 
the Court answered in the affirmative.  (April 13, 2022 Hearing Transcript, 8:17-9:7.)  Dominici argues 
the motion is both proper and timely. 

Ruling 

 Here, Dominici is requesting the Court to exercise its inherent power to permit the filing of 
the demurrer to the Answer to the Cross-Complaint filed by Dominici.  Dominici argues good cause 
was shown because she relied on Oura’s promise to file the amended Answer thus, missing the 
deadline for filing the demurrer. The Court agrees that leave to file the demurrer should be granted. 

 “California courts have inherent power to ‘… control [their] proceedings.’ [Citation.] ‘From 
their creation by article VI, section 1 of the California Constitution, California courts received 
broad inherent power “not confined by or dependent on statute.” [Citations.]” (Blech v. Blech (2019) 
38 Cal.App.5th 941, 955, internal quotation marks omitted.)  “‘Our Supreme Court has recognized 
that California courts have inherent powers…   derived from two distinct sources: the courts' 
'equitable power derived from the historic power of equity courts' and 'supervisory or administrative 
powers which all courts possess to enable them to carry out their duties.' [Citation.]”  (Continental 
Ins. Co. v. Superior Court (1995) 32 Cal.App.4th 94, 107.) 

   “Courts have inherent power… to control the litigation before them and to adopt 
any suitable method of practice, even if the method is not specified by statute or by the Rules of 
Court.”  (Amtower v. Photon Dynamics, Inc. (2008) 158 Cal.App.4th 1582, 1595.)  Here, Dominici 
attempted to avoid needless law and motion by relying on Oura’s representation that an amended 
Answer was forthcoming.  After the deadline passed, Oura refused to file an amended Answer, 
pointing to the fact that the deadline for a demurrer had passed and he no longer needed to amend, 
even though he had previously agreed to amend the Answer. (Ayad Decl. in support of Opposition, ¶ 
4.)  The Court does not look with favor upon this type of gamesmanship.  “[The] inherent power of a 
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trial court is to be exercised to ‘achieve justice and prevent misuse of [its] proces[s] …. [Citation.]’ 
[Citation.] (Huang v. Hanks (2018) 23 Cal.App.5th 179, 182.)  It is clear that Dominici was awaiting the 
amended Answer and decided to forego filing the demurrer in reliance on the promise to amend.  For 
this reason, the Court grants Dominici’s motion for leave to file the demurrer. 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC21-00885 
CASE NAME:  LOPEZ VS KHAWAJA, ET AL. 
 HEARING ON DEMURRER TO:  THIRD AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 

Defendants, DoorDash, Inc. (“DoorDash”) and Tara Khawaja have separately demurred to 
plaintiff’s Third Amended Complaint (“TAC”). These same defendants have also moved to strike 
portions of the TAC. While Defendant Mark Lewis Hinton demurred, his demurrer does not appear to 
have been properly noticed and/or calendared. Plaintiff moved to strike defendant Hinton’s 
Demurrer, however, based on a failure to meet and confer, and that motion is before the Court.  

As discussed below, the demurrers by DoorDash and Khawaja are sustained and their 
motions to strike are granted in part. Plaintiff’s motion to strike is denied.  

I. Background 

The complaint provides that early in the morning on February 1, 2021, plaintiff’s vehicle was 
destroyed by defendants Tara Khawaja and Mark Lewis Hinton (collectively, “individual defendants”) 
when they crashed into his parked vehicle. Individual defendants were conducting food deliveries for 
DoorDash at the time of the collision, were intentionally driving on the wrong side of the street, 
exceeding speed limits, and were involved in the commission of serious crimes including transporting 
and ingesting illegal drugs (e.g. methamphetamine). Defendant Khawaja had a suspended license 
based on prior DUIs and an active warrant for her arrest at the time of the collision. Khawaja had 
violated other Vehicle Code provisions on numerous other occasions. The destruction of his vehicle 
caused significant disruption to plaintiff’s and his family’s lives. (TAC ¶¶9-16)  

Despite DoorDash representing that it requires background checks, no such requirement 
prevented the unqualified individual defendants here from making deliveries on DoorDash’s behalf. 
(TAC, ¶¶21-24.) Khawaja regularly drives without a valid license while intoxicated, and on multiple 
occasions has conducted food deliveries for DoorDash under these circumstances. DoorDash never 
verified that she possessed valid insurance or had an ignition interlock device prior to assigning her 
work. (TAC, ¶37.) Defendant Hinton has an extensive criminal record including convictions for drug-
related and violent crimes, a twelve year jail sentence, and later violations of parole. DoorDash failed 
to conduct a background check on Hinton, or verify he had a valid license or insurance prior to 
assigning food deliveries to him and Khawaja. (TAC, ¶¶38-39.)  

Plaintiff attempted to resolve the issue of compensation through defendant Khawaja’s 
insurance, Progressive, which asserted that DoorDash was responsible because conducting food 
deliveries was commercial activity excluded under Progressive’s policy. DoorDash’s insurance, 
Assurant, also denied the claim, asserting it was not responsible because the individual defendants 
were not on the app at the time. (TAC, ¶¶17-19.) Litigation has since revealed that Assurant and 
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DoorDash both knew that the individual defendants were working for DoorDash, and had destroyed 
plaintiff’s property. (TAC, ¶20.) 

Plaintiff filed this action on May 3, 2021. After he amended in response to an initial demurrer, 
the Court sustained later demurrers (and partially granted motions to strike) in response to the First 
Amended Complaint and Second Amended Complaint (“SAC”). Plaintiff was given leave to amend 
both times.  

The current TAC alleges: (1) conversion, (2) trespass to chattels, (3) intentional 
misrepresentation, (4) unfair business practices under Business and Professions Code §17200, et seq, 
(5) unfair business practices under Business and Professions Code §17500, et seq., (6) negligence, and 
(7) negligent hiring, supervision, or retention of employee. All of the causes of action name DoorDash. 
The first, second, and sixth causes of action also name the individuals. The only new cause of action in 
the TAC (as compared to the Second Amended Complaint) is that involving misrepresentation (the 
third cause of action).  

II. Defendant Khawaja 

A. Demurrer to Conversion (C/A 1) and Trespass to Chattels (C/A 2)  

Defendant Khawaja, following efforts to meet and confer, demurs to the first and second 
causes of action. While the plaintiff’s new allegations regarding the identity of the driver are not 
barred by the sham pleading rule (he was not present and was relying on the police report), the cause 
of action still fails. Here, as in previous versions of the complaint, the act of colliding with plaintiff’s 
vehicle is not alleged to have been done intentionally. While plaintiff argues his allegations related to 
willful misconduct are sufficient, intent is not an essential element of willful misconduct. (See Colson v 
Standard Oil Co. (1976) 60 Cal.App.3d 913, 916.) Plaintiff has failed to plead the (admittedly 
improbable) requisite intent to constitute conversion or trespass to chattels. The demurrer to the first 
and second causes of action is sustained.  

B. Motion to Strike 

In her motion to strike, defendant Khawaja seeks to strike portions of the factual allegations, 
first, second and sixth causes of action, as well as plaintiff’s prayer for punitive damages and 
attorneys’ fees.  

In light of the above ruling on the demurrer, the motion is moot with respect to the 
allegations in the first and second causes of action. The other factual allegations are not supported by 
any argument.  

To recover punitive damages, a plaintiff must prove by clear and convincing evidence that the 
defendant was guilty of malice, which is (1) conduct intended by the defendant to cause injury to the 
plaintiff or (2) "despicable conduct" carried on with a "willful and conscious disregard of the rights or 
safety of others." (Civil Code §3294(c)(1).) Khawaja’s acts, as alleged by the TAC, could potentially be 
found to constitute despicable conduct sufficient to recover punitive damages. On the other hand, 
the TAC provides no basis for plaintiff’s recovery of attorney fees from Khawaja. Khawaja provides no 
argument related to the other items she seeks to strike (as stated in the notice). The Court therefore 
declines to consider those items. 

The motion is granted with respect to the prayer for relief, item 6, listing attorneys’ fees, 
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but otherwise denied and/or moot (as noted above).  

III. DoorDash 

A. Attempt to Meet and Confer  

Plaintiff’s opposition is based solely on DoorDash’s alleged failure to meet and confer, 
noncompliance he asserts was intentional.  

In her declarations supporting the demurrer and motion to strike, DoorDash’s counsel states 
she attempted to meet and confer with plaintiff by requesting plaintiff’s counsel call to schedule a 
time to discuss, but plaintiff failed to respond. (See Declaration of Erin Benler-Ward in Support of 
Demurrer, ¶6 and Ex. E; Declaration of Erin Benler-Ward in Support of Motion to Strike, ¶6 and Ex. E.)  

Code of Civil Procedure, § 430.41 (a)(3) states a demurring party shall filed a declaration 
stating “either” of two things, one of which is “the party who filed the pleading subject to demurrer 
failed to respond to the meet and confer request […].” Code of Civil Procedure, § 435.5 contains a 
similar requirement. The declaration avers that plaintiff failed to respond. This sufficiently complies 
with the statutory requirement that parties meet and confer, particularly where parties have already 
litigated many of the issues raised in previous demurrers or motions to strike. Plaintiff presents no 
evidence to undermine his failure to respond.  

Perhaps more importantly, “[a] determination by the court that the meet and confer process 
was insufficient shall not be grounds to overrule or sustain a demurrer.” (Code Civ. Proc., § 430.41 
(a)(4).) Nor may the Court grant or deny a motion to strike on such grounds. (Code Civ. Proc., § 435.5 
(a)(4).)  

Accordingly the Court proceeds to the merits of DoorDash’s demurrer and motion to strike. 

B. Demurrer 

DoorDash generally demurs to the first through fifth causes of action.  

1. Conversion (C/A 1) and Trespass to Chattels (C/A 2)  

As noted, above, the requisite intent for the first two causes of action has not been stated 
with respect to defendant Khawaja. This is also true for DoorDash. Therefore, the demurrer to those 
causes of action is sustained.  

2. Intentional Misrepresentation (C/A 3) 

DoorDash demurs to the third cause of action arguing that there is not a causal relationship 
between plaintiff’s damages and the alleged misrepresentations because the misrepresentations 
occurred after the collision, not prior. DoorDash also argues the sham pleading rule prevents plaintiff 
from attributing statements to DoorDash when they have been previously attributed to Assurant. 
Finally, DoorDash attempts to defeat this cause of action because it argues the truth of any statement 
that “the driver” (whom DoorDash contends plaintiff conceded through judicial admissions) was not 
on the app at the time.  

"The elements of fraud, which give rise to the tort action for deceit, are (a) misrepresentation 
(false representation, concealment, or nondisclosure); (b) knowledge of falsity (or 'scienter'); (c) 
intent to defraud, i.e., to induce reliance; (d) justifiable reliance; and (e) resulting damage." (Lazar v. 
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Superior Court (1996) 12 Cal.4th 631, 638, citations omitted; see also Civ. Code, §§ 1709-1710.) Fraud 
must be pled specifically; general and conclusory allegations do not suffice. (Id. at 645.) The policy of 
liberal construction of the pleadings will therefore not ordinarily be invoked with respect to fraud. 
(Ibid.) This particularity requirement necessitates pleading facts which 'show how, when, where, to 
whom, and by what means the representations were tendered.' (Ibid.) A plaintiff’s burden in asserting 
a fraud claim against a corporate employer is even greater. In such a case, the plaintiff must "allege 
the names of the persons who made the allegedly fraudulent representations, their authority to 
speak, to whom they spoke, what they said or wrote, and when it was said or written." (Ibid., citing 
Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153, 157.) 

As to the first element of falsity, the Court does not agree this is a sham pleading. The initially 
pleaded allegation regarding the identity of the driver relied on the traffic collision report, which was 
attached to a previous version of the complaint. Plaintiff never purported to have witnessed the facts 
and his prior inconsistent allegation was merely based on what an officer recorded. There is thus an 
innocent explanation for the error, which can be further explored in discovery.  

While a complaint’s exhibits must sometimes be taken as true, as DoorDash points out, this is 
not necessarily appropriate where the exhibit merely provides an account concerning what occurred. 
“The general rule is that when a written instrument which is the foundation of a cause of action or 
defense is attached to a pleading as an exhibit and incorporated into it by proper reference, the court 
may, upon demurrer, examine the exhibit and treat the pleader's allegations of its legal effect as 
surplusage.” (See Weitzenkorn v. Lesser (1953) 40 Cal.2d 778, 785-786, emphasis added.)  

On the other hand, plaintiff’s factual allegations in the Second Amended Complaint, 
supported by Exhibit “C” to the complaint, correspondence with Assurant, show it was Assurant that 
told plaintiff “the driver was not on the door dash application on the day the incident occurred.” This 
belies plaintiff’s current claim that DoorDash “in collusion with” Assurant made the statement to 
plaintiff.  

Further, factual allegations showing reliance and causation are lacking. 

DoorDash’s demurrer to the third cause of action is sustained.  

3. Violations of UCL (C/A 4) and False Advertising Law (C/A 5) 

DoorDash demurs to the fourth and fifth causes of action on the basis that plaintiff has not 
asserted standing because he did not order anything from DoorDash or rely on any advertising.  

California’s Unfair Competition Law (UCL) prohibits any unlawful, unfair or fraudulent 
business practice. (Bus. & Prof. Code, § 17200.) The broad scope of the statute encompasses both 
anti-competitive business practices and practices injurious to consumers. (Cel-Tech Communications, 
Inc. v. Los Angeles Cellular Telephone Co. (1999) 20 Cal.4th 163, 180.) Because the statute is written in 
the disjunctive, it establishes three varieties of unfair competition—acts or practices which are 
unlawful, or unfair, or fraudulent. (Ibid.) Plaintiff does not state a cause of action under any of the 
three varieties. 

An action to enforce the UCL may be brought by any person or organization of persons 
“suffered injury in fact and has lost money or property as a result of such unfair competition.” (Bus. & 
Prof. Code, § 17204.) To satisfy these standing requirements, “a party must now (1) establish a loss or 
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deprivation of money or property sufficient to qualify as injury in fact, i.e., economic injury, and (2) 
show that that economic injury was the result of, i.e., caused by, the unfair business practice or false 
advertising that is the gravamen of the claim.” (Kwikset Corp. v. Superior Court (2011) 51 Cal. 4th 310, 
322.)  

Plaintiff alleges three behaviors by DoorDash: (1) employing individuals DoorDash knows are 
incompetent and unfit to operate motor vehicles, (2) deliberately using its app to exert pressures on 
workers, encouraging recklessness for DoorDash’s profit, and (3) failing to abide by promises to the 
public regarding insurance coverage. (TAC, ¶61.)  

As previously noted, plaintiff cannot recover damages for his UCL causes of action, (Korea 
Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1150-1151), but plaintiff also requests 
injunctive relief.  

Still, assuming each of the alleged three behaviors, the cause of action fails. Plaintiff has no 
standing to recover for any misrepresentation made about insurance by DoorDash because the crash 
was not the result of the false advertising. (See Bus. & Prof. Code, § 17204.)  

While proving a fraudulent business practice prior to the passage of Proposition 64 only 
required a showing that members of the public were likely to be deceived, since “reliance is the 
causal mechanism of fraud,” the cause of action now requires allegations of actual deception, 
reasonable reliance, and damage. (In re Tobacco II Cases (2009) 46 Cal.4th 298, 325-329, fn. 17; see 
also Kwikset Corp., supra, at 326.) 

With respect to his allegations that DoorDash exerts pressure encouraging recklessness, and 
fails to properly vet its workers, these sorts of business practices could qualify under the “unfair” 
prong of the statutory scheme, but plaintiff does not allege these practices caused his injury. Nor 
does he tether these allegations to any specific “established public policy” as set forth in “specific 
constitutional, statutory or regulatory provisions.” (Majd v. Bank of America, N.A. (2015) 243 
Cal.App.4th 1293, 1303, citations omitted.) 

DoorDash’s demurrers to the fourth and fifth causes of action are sustained. 

C. Motion to Strike 

DoorDash requests that the Court strike the following from the TAC: 

Page 22, lines 25-26: "grossly reckless, malicious, and oppressive"; 

Page 22, line 26: "intentionally"; 

Page 23, line 13: "and by conduct that was malicious, oppressive, and fraudulent"; 

Page 23, line 21: "wrongful, malicious, and willful"; 

Prayer for Relief, line 1 (Injunctive Relief) 

Prayer for Relief, line 2 (Restitution) 

Prayer for Relief, line 4 (punitive damages) 
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Prayer for Relief, line 6 (attorneys' fees and costs) 

DoorDash primarily asserts argument regarding punitive damages. DoorDash cites a federal 
district case for the argument that “Plaintiffs must plead that an officer, director, or managing agent 
of Defendants committed an act of oppression, fraud, or malice” in order to recover punitive 
damages. However, the underlying authority for that citation relates to the following text from the 
punitive damages statute: 

“An employer shall not be liable for [punitive damages] pursuant to subdivision (a), based 
upon acts of an employee of the employer, unless the employer had advance knowledge of 
the unfitness of the employee and employed him or her with a conscious disregard of the 
rights or safety of others or authorized or ratified the wrongful conduct for which the 
damages are awarded or was personally guilty of oppression, fraud, or malice. With respect 
to a corporate employer, the advance knowledge and conscious disregard, authorization, 
ratification or act of oppression, fraud, or malice must be on the part of an officer, director, or 
managing agent of the corporation. 

(Civ. Code, § 3294 (b).) 

Because plaintiff is not only alleging that DoorDash is liable based on Khawaja’s acts, and 
instead alleges that it knowingly employed her and other unfit drivers for its own profit, the Court 
finds this sufficient to allow the pleading of punitive damages.  

While DoorDash attempts to frame the issue around its “creating an app,” that is clearly not 
the gravamen of the allegations. DoorDash “willingly assigned work” to Khawaja for profit on multiple 
occasions, despite knowing that she had an extensive criminal record and did not possess a valid 
driver's license, etc. Even assuming this assigning of work was done by another DoorDash employee, 
plaintiff could potentially show the acts are traceable to an “officer, director, or managing agent.” 
That is an issue of proof that need not be resolved at this time.  

Based on the above ruling on demurrer, the remedies related to the UCL are improper and 
the motion is granted as to the prayer for relief, items 1, 2, and 6, but otherwise denied.  

IV. Leave to Amend 

DoorDash’s demurrer is the first challenge to the intentional misrepresentation cause of 
action. Plaintiff may further be able to allege a cause of action under the UCL. Plaintiff has leave to 
amend those two causes of action one final time. The claims for conversion and trespass to chattels 
are sustained without leave to amend. 

Any amended complaint must be filed and served by June 27, 2022. Should plaintiff elect not 
to amend, the time to answer for DoorDash and Khawaja will run from that date. Hinton’s demurrer 
will be heard as described below.  

D. Plaintiff’s Motion to Strike Demurrer of Defendant Hinton  

Plaintiff’s motion to strike defendant Hinton’s demurrer is denied. As mentioned above, “[a] 
determination by the court that the meet and confer process was insufficient shall not be grounds to 
overrule or sustain a demurrer.” (Code Civ. Proc., § 430.41 (a)(4).) Granting plaintiff’s motion to strike 
would be tantamount to overruling the demurrer on a grounds not permitted by statute.  
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Because it appears that Hinton’s attempt to meet and confer was made in writing, without 
any attempt to schedule a phone call or meeting, only two days before the demurrer was filed, and 
because that attempt required a response within 48 hours, the Court finds that defendant Hinton 
failed to make a good faith attempt to meet and confer. Renewed efforts to meet and confer shall be 
made by Hinton’s counsel and an updated declaration must be filed. The updated declaration from 
Hinton’s counsel must be filed and served by July 1, 2022. Any opposition to the demurrer will be due 
by July 7th.  

The date for hearing on the demurrer (which does not appear to have been set at the time of 
filing), shall be July 20, 2022, at 9:00 am in this Department.  

Should the demurrer become moot due to an amended complaint being filed prior to the 
hearing date, the hearing will be taken off calendar and defendant Hinton would instead be required 
to respond to any amended complaint. 

 

  

    

8. 9:00 AM CASE NUMBER:  MSC21-00885 
CASE NAME:  LOPEZ VS KHAWAJA, ET AL. 
 *HEARING ON MOTION IN RE:  TO STRIKE PORTIONS OF THIRD AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
Please see Line 7. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-01551 
CASE NAME:  HERMANSON VS. LOFTIN 
 HEARING IN RE:  PETITION TO APPOINT ARBITRATOR 
*TENTATIVE RULING:* 
 
The parties have been unable to select an arbitrator and have each submitted 5 names of potential 
arbitrators to the court. From those lists, the court selects the following 5 potential arbitrators: Judge 
Ellen James, Judge Bonnie Sabraw, Mr. Malcolm Sher, Mr. Michael Ranahan and Judge David Brown. 
The parties are directed to meet and confer over selection of the arbitrator. Given defendants 
objections to location, the selection of Judges James and Sabraw is conditioned on the arbitrators’ 
agreement to conduct the arbitration remotely.  
 
If the parties cannot agree, they are directed to so notify the court by a joint faxed letter no later than 
June 22. The court would then select one of the 5 potential arbitrators and notify the parties. The 
court will be out of town in late June so notification would not occur until early July. 
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10. 9:00 AM CASE NUMBER:  MSC21-01961 
CASE NAME:  DEENA BURKE VS OLD REPUBLIC TITLE CO 
 HEARING ON DEMURRER TO:  SECOND AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 

Defendants Pouyan Broukhim and PB Financial Group Corp. (collectively “PB Defendants”) 
demur to plaintiff’s Second Amended Complaint, causes of action 1, 2, 5, 6, 8, 9, and 11-14, both on 
the basis of uncertainty and failure to state a cause of action. Defendants Margaret A. Cellucci, 
individually and dba Bayview Realty, and Tracy Wilks-White (collectively, "Broker Defendants"), 
generally demur to causes of action 1-6, 8-9, and 11-14.  

The demurrers are overruled, as discussed below. Answers shall be filed and served by June 
27, 2022. 

Background 

Previous attorney-in-fact for William Brickner, defendant Carol Concilio, took title to real 
property in her own name during the course of an escrow, violating the terms of her power of 
attorney. Plaintiff Deena Burke, current attorney in fact for Brickner and guardian ad litem for his 
wife, Leonora Burke, filed this action on October 1, 2021 against multiple defendants to recover for 
the fraudulent purchase. An amended complaint was filed on November 10, 2021, to which a 
demurrer was filed by Old Republic Title Company. The demurrer was sustained in part and the 
current Second Amended Complaint (“SAC”) was filed on March 9, 2022.  

The SAC alleges 14 causes of action: (1) Breach of Fiduciary Duty (2) Aiding and Abetting 
Breach of Fiduciary Duty, (3) Breach of Contract, (4) Breach of Covenant of Good Faith and Fair 
Dealing, (5) Intentional Interference with Contractual Relations, (6) Negligence, (7) Fraud, (8) Aiding 
and Abetting Fraud, (9) Concealment, (10) Conversion and Embezzlement, (11) Aiding and Abetting 
Conversion and Embezzlement, (12) Financial Abuse of Elder(s), (13) Intentional Infliction of 
Emotional Distress, and (14) Violations of California Business & Professions Code §17200.  

Broker Defendants are named in all causes of action except the 4th, 7th, 10th, and 14th. PB 
Defendants are named in all causes of action except the 3rd, 4th, 7th, and 10th. Both sets of defendants, 
following efforts to meet and confer, have demurred to all causes of action filed against them. 
Plaintiff opposes both demurrers. 

Standard 

A plaintiff is required only to set forth the essential facts of his case with reasonable precision 
and with particularity sufficient to acquaint a defendant with the nature, source and extent of his 
cause of action. (Ludgate Ins. Co. v. Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 608, citations 
omitted; see also Code Civ. Proc. § 425.10(a)(1) [“A complaint must contain a statement of the facts 
constituting the cause of action in ordinary and concise language.”].)  

A demurrer tests only the sufficiency of the plaintiff's complaint, i.e., whether it states facts 
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sufficient to constitute a cause of action upon which relief may be based. (Kong v. City of Hawaiian 
Gardens Redevelopment Agency (2002) 108 Cal.App.4th 1028, 1037, citing Code Civ. Proc., § 430.10, 
subd. (e).) In determining whether the complaint states facts sufficient to constitute a cause of action, 
the trial court may consider all material facts pleaded in the complaint and those arising by 
reasonable implication therefrom; it may not consider contentions, deductions or conclusions of fact 
or law. (Ibid., citations omitted.) The trial court also may consider matters of which it may take judicial 
notice. (Id., citing Code Civ. Proc., § 430.30, subd. (a).) A demurrer should not be sustained without 
leave to amend if the complaint, liberally construed, can state a cause of action under any theory or if 
there is a reasonable possibility the defect can be cured by amendment. (Id. at 1038, citations 
omitted.) 

Analysis - Demurrer by Brokers 

Demurrer to All Causes of Action Based on Concilio as the Principle to Whom Duty was 

Owed 

Broker Defendants purport to demur to causes of action 1-6, 8-9, and 11-14, but do not 
specifically address causes of action 1-2, 5-6, 9, or 12-14, aside from the following argument, which is 
rejected. Consistent with Rule of Court 3.1113 (a), the Court construes the failure to specifically argue 
the other causes of action as a concession the grounds are not supported.  

As to all causes of action, Brokers argue that, because Brickner was not the person listed on 
the ultimate sale documents, Concilio was the only “purchaser” and Brickner was owed no duty as a 
matter of law. This circular argument, not supported by any authority, ignores the gravamen of 
plaintiff’s SAC, which is precisely Brickner’s unauthorized removal from the transaction which caused 
the harm. Brokers, additionally, are the ones alleged to be responsible for such misconduct. (See, e.g., 
SAC, ¶73.) The demurrer is overruled on this ground. 

The specific additional arguments by Brokers are addressed below.  

Breach of Contract (3rd C/A) and Implied Covenant (4th C/A)  

Broker Defendants demur to the third and fourth causes of action on the basis that no valid 
contract is alleged. To plead a breach of contract, a plaintiff must allege: (1) the existence of the 
contract, (2) plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) 
the resulting damages to the plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821.) 

The legal effect of the contract is alleged and the legal effect is all that is necessary in a 
complaint for breach. The SAC, at ¶100, alleges defendants and Brickner had “a signed series of 
agreements including the Brickyard Documents.” At ¶102, the SAC alleges that defendants “agreed to 
assist Plaintiff Brickner to purchase the Brickyard Condo” (emphasis added.) The SAC alleges Brokers 
assisted Concilio and not Brickner. (See SAC, ¶104.) Brokers’ attempt to re-characterize the alleged 
obligation as one “to limit Concilio’s authority” (see Reply, 4:14-16) selectively interprets the SAC in a 
manner inconsistent with the Court’s duty to liberally construe the pleadings.  

Brokers’ reply states that it is “common knowledge” that in California, the listing broker 
shares the commission with the buyer’s agent and, accordingly, “there is no contract between 
Brickner and Broker.” The Court disagrees that such “common knowledge” could preclude the 
sufficiency of plaintiff’s allegations that Brokers agreed to assist Brickner, and that they breached 
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their agreement to do so. Brokers have not requested judicial notice of any “common knowledge” 
here, nor is the Court aware of any.  

As the opposition argues, the particular facts are likely within the knowledge and control of 
the Brokers here. While parties dispute whether the contract with Brokers must exist based on the 
Statute of Frauds, that is not the crux of our inquiry. Plaintiff sufficiently alleges the existence of 
written documents.  The legal effect of those documents and any failure to specify whether the 
contract was oral or written (Code Civ. Proc., § 430.10 (g)) are not the basis for Brokers’ demurrer.  

Because the basis for the demurrer to the fourth cause of action is the failure to plead a valid 
contract, the above reasoning precludes sustaining the demurrer to that ground as well.  

The demurrer is overruled as to the third and fourth causes of action. 

Aiding and Abetting Fraud (8th C/A) 

Broker Defendants demur to the eighth cause of action, arguing that plaintiff fails to state 
specific intent, a necessary component of such claim.   

“Liability may … be imposed on one who aids and abets the commission of an intentional tort 
if the person (a) knows the other’s conduct constitutes a breach of duty and gives substantial 
assistance or encouragement to the other to so act or (b) gives substantial assistance to the other in 
accomplishing a tortious result and the person’s own conduct, separately considered, constitutes a 
breach of duty to the third person.” (Saunders v. Superior Court (1994) 27 Cal.App.4th 832, 846.) 
Aiding-abetting focuses on whether a defendant knowingly gave ‘substantial assistance’ to someone 
who performed wrongful conduct and necessarily requires a defendant to reach a conscious decision 
to participate in tortious activity for the purpose of assisting another in performing a wrongful act. 
(Berg & Berg Enterprises, LLC v. Sherwood Partners, Inc. (2005) 131 Cal.App.4th 802, 823, fn. 10 
[citations omitted].)  

Here, plaintiffs have met that standard, as described in ¶31 of the Opposition. The issues 
raised by the demurrer (specifically what brokers knew and whether their intent was sufficient to 
amount to fraud) are factual questions to be assessed at a later stage, based on the evidence. 

Brokers cite Schulz v. Neovi Data Corp. (2007) 152 Cal.App.4th 86 for their position that 
plaintiff must plead specific intent to plead this cause of action. However that case both 
acknowledged the uncertainty of such a rule and refrained from stating one. After acknowledging that 
“some cases seem to hold that in addition to the elements of knowledge and substantial assistance, a 
complaint must allege the aider and abettor had the specific intent to facilitate the wrongful 
conduct,” the court declined to “decide whether this is a required element” because such allegations 
were included there. (Id. at 95.) 

Similarly here, plaintiff has alleged Brokers knew that Defendant Concilio's actions […] were 
fraudulent […]. (SAC, ¶174.) Plaintiff further states Brokers “acted with the intent to induce Plaintiff 
Brickner to rely” to his own detriment. (SAC, ¶178.) This is sufficient. 

The demurrer is overruled as to this cause of action. 

Aiding and Abetting Conversion (11th C/A) 
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Similar to their argument regarding specific intent above, Brokers argue a similar standard is 
relevant to the eleventh cause of action. Conversion requires (1) the plaintiff's ownership or right to 
possession of the property, (2) the defendant's conversion by a wrongful act or disposition of 
property rights, and (3) damages.  (Burlesci v. Petersen (1998) 68 Cal.App.4th 1062, 1066.) As the 
Opposition points out, conversion does not require specific intent. Accordingly, neither does aiding 
and abetting it.  

Brokers’ reply appears to concede this point, and instead argues the sum of money is not 
sufficiently specific. While it is true that money cannot be the subject of a cause of action for 
conversion unless there is a specific, identifiable sum involved (see McKell v. Washington Mut., Inc. 
(2006) 142 Cal.App.4th 1457, 1491), the circumstances pleaded here appropriately allege the tort. 
(See, e.g., SAC ¶26 [“a deposit of $16,785”]; ¶34 [“359,500 was paid in cash from Plaintiffs' funds”]; 
¶37(f) [Concilio transferred $363,507.73 for her own benefit].) The sums here are sufficiently 
quantifiable.  

The demurrer is overruled as to this cause of action. 

Analysis - Demurrer by PB Defendants 

After efforts to meet and confer with plaintiff, PB Defendants filed this demurrer to causes of 
action 1, 2, 5, 6, 8, 9, and 11-14.  

Uncertainty 

PB Defendants purport to demur on the grounds of uncertainty (Code of Civ. Proc. § 430.10 
(f)), but they fail to provide any argument on this point. The Court construes this as an admission on 
PB’s part that this is not grounds for the Court to sustain its demurrer. (See Rule of Court 3.1113 (a).)  

In any event, uncertainty is a disfavored ground for sustaining a demurrer, and a demurrer for 
uncertainty will be sustained only when the pleading is such that the responding party cannot discern 
to what it must respond. (Williams v. Beechnut Nutrition Corp. (1986) 185 Cal.App.3d 135, 139.) The 
SAC here meets that low bar. The Court expects that any lingering issues can be illuminated through 
discovery. (Khoury v. Maly’s of Calif., Inc. (1993) 14 Cal.App.4th 612, 616 [“demurrer for uncertainty is 
strictly construed, even where a complaint is in some respects uncertain, because ambiguities can be 
clarified under modern discovery procedures”].) 

Failure to State a Cause of Action  

PB organizes its argument around three points: (1) lack of allegations regarding the individual 
defendant, Pouyan Broukhim, (2) PB Defendants’ immunity based on a valid Power of Attorney and 
Concilio’s representations, and (3) certain causes of action being time barred. These arguments are 
addressed as follows:  

1. Individual Defendant 

PB Defendants argue plaintiff fails to allege any involvement by the individual defendant in 
the loan transaction here. PB’s memorandum of points and authorities, citing SAC, paragraph 12, 
states, “Defendant Broukim is named to this action based solely on his position as designated officer 
for PB Financial Group, Inc.” They argue the SAC does not allege specifically what the individual did.  
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This argument mischaracterizes the SAC and paragraph 12, which states, “Pouyan Broukhim 
[…] assisted Defendant Concilio and Defendant Pool in a loan transaction to buy the Brickyard Condo, 
located in Contra Costa County.” (SAC, ¶12.) PB Financial Group Corp. is defined in the following 
paragraph which alleges Defendant Broukhim is the “responsible broker” for the corporation. (SAC, 
¶13.) Both the individual and the corporation are alleged to be the “agents” of Douglas Pool, which 
lent $200,000 to Concilio, making possible the transaction at issue. (SAC, ¶11.) Many paragraphs 
affirmatively allege the individual’s involvement in the loan transaction. (See, e.g., SAC, ¶60 [alleging 
he (1) helped Concilio use plaintiffs’ income, financials and assets on her loan application, (2) failed to 
verify inaccurate information provided by Concilio when he arranged a loan to her based on Brickner's 
down payment and income, and (3) assisted Concilio in all her violations of duties under the Brickner 
POA].) 

On demurrer, the Court must accept these facts as true. Whether the individual really was 
involved is not ascertainable on the face of the SAC. Accordingly, the demurrer is overruled on this 
ground.  

2. Immunity 

The demurrer challenges all causes of action based on PB Defendants’ good faith reliance on a 
validly executed power of attorney. The opposition argues, among other points, that defendants 
could not rely on a power of attorney that expressly prohibited Concilio’s actions.  

Probate Code, § 4303 states: 

(a) A third person who acts in good faith reliance on a power of attorney is not liable to the 
principal or to any other person for so acting if all of the following requirements are satisfied: 

(1) The power of attorney is presented to the third person by the attorney-in-fact 
designated in the power of attorney. 

(2) The power of attorney appears on its face to be valid. 

(3) The power of attorney includes a notary public’s certificate of acknowledgment or 
is signed by two witnesses. 

(b) Nothing in this section is intended to create an implication that a third person is liable for 
acting in reliance on a power of attorney under circumstances where the requirements of 
subdivision (a) are not satisfied. Nothing in this section affects any immunity that may 
otherwise exist apart from this section. 

The necessary prerequisites to immunity under this statute (whether PB Defendants relied on 
the power of attorney, whether they relied in good faith, and whether the power of attorney was 
validly executed) are questions of fact not capable of being determined on demurrer.  

Accordingly, the demurrer is also overruled on this ground. 

3. Statute of Limitations 

PB Defendants demur to the 5th, 6th, and 13th causes of action (for intentional interference 
with contract, negligence, and IIED, respectively) based on their argument that the causes of action 
show on their face that their two-year statutes of limitations have run. Notably, the demurrer does 
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not discuss why, when, or how each of the causes of action accrued. The opposition argues the 
discovery rule tolled any potential running of the two years since the underlying facts were 
concealed.  

The common law discovery rule is an exception to the general rule that a cause of action 
accrues when the allegedly wrongful result occurs, delaying accrual of the cause of action until a 
plaintiff discovers or reasonably has cause to discover the facts constituting it. (Samuels v. Mix (1999) 
22 Cal. 4th 1, 9–14.) 

Where a cause of action may be, but is not necessarily, barred based on the statute of 
limitations, a demurrer should not be sustained on that basis. (Marshall v. Gibson, Dunn & Crutcher 
(1995) 37 Cal.App.4th 1397, 1403, citations omitted.) In order for the bar of the statute of limitations 
to be raised by demurrer, the defect must clearly and affirmatively appear on the face of the 
complaint; it is not enough that the complaint shows that the action may be barred. (Ibid.)  

Here, the SAC alleges that PB Defendants concealed important facts from plaintiff Bricker, as 
well as “his friends and family” and that they had “no notice of the terms of the Pool Private Loan.” 
(SAC, ¶47.) The SAC further states the defendants “never disclosed” that they “worked to aid and 
assist Defendant Concilio to secure a 100% ownership interest in the Brickyard Condo fraudulently, 
improperly, and unlawfully by converting and embezzling Plaintiffs funds.” (¶188.) These allegations, 
unaddressed by the demurrer, are sufficient to indicate the causes of action are not necessarily 
barred.  

The demurrer is overruled on this ground. 

 
 

  

    

11. 9:00 AM CASE NUMBER:  MSC21-01961 
CASE NAME:  DEENA BURKE VS OLD REPUBLIC TITLE CO 
 HEARING ON DEMURRER TO:  2ND AMENDED COMPLAINT BY DEFTS CELLUCCI & WILKS-WHITE 
*TENTATIVE RULING:* 
 
Please see Line 10. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC21-02515 
CASE NAME:  MEKWUNYE VS. PALACIOS 
 *HEARING ON MOTION IN RE:  BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Plaintiff attorney’s motion to be relieved as counsel is granted. Counsel shall submit an order after 
hearing directly to the department together with a stamped return envelope. 
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13. 9:00 AM CASE NUMBER:  MSC22-00365 
CASE NAME:  BRUN VS JR CONSULTING GROUP, ET AL. 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is a demurrer by defendant Sutter Health to the complaint. For the reasons set forth, 

the general demurrers to the Complaint and to the third through fourteenth causes of action are 

overruled. Defendant shall file its answer to the Complaint by June 29, 2022. 

Factual Background 

Plaintiff Robin Brun alleges she was hired by defendants JR Consulting, Inc. ("JR") and Sutter Health 

("Sutter") as a security guard on November 5, 2021 in anticipation of a workers strike event. (Compl. 

¶ 20.) Specific allegations related to her employment relevant to the demurrer are addressed below. 

Plaintiff's Complaint alleges 14 causes of action, including 10 causes of action for violation of various 

Labor Code provisions, breach of contract, wrongful termination in violation of public policy, violation 

of the Unfair Competition Law, Business & Professions Code § 17200 et seq. ("UCL"), and breach of 

the implied covenant of good faith and fair dealing. The first and second causes of action are alleged 

only against defendant JR; the remainder are alleged against both JR and Sutter. 

Sutter generally demurs to the entire complaint and the 12 causes of action asserted against it under 

Code of Civil Procedure section 430.10(e). Sutter also generally demurs to each individual cause of 

action (3rd through 14th C/As) for failure to state facts sufficient to constitute a cause of action under 

Code of Civil Procedure section 430.10(e). 

Governing Standards for Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of the 

complaint, but not legal or factual conclusions or contentions of law. Carloss v. County of Alameda 

(2015) 242 Cal. App.4th 116, 123 [citing Blank v. Kirwan (1985) 39 Cal.3d 311, 318]; Czajkowski v. 

Haskell & White, LLP (2012) 208 Cal.App.4th 166, 173 ["a demurrer does not admit the plaintiff's 

contentions nor conclusions of law or fact."].) The Court gives "the complaint a reasonable 

interpretation, reading it as a whole and its parts in their context. [Citation omitted.]” (Evans v. City of 

Berkeley (2006) 38 Cal. 4th 1, 6.) A demurrer admits "all material, issuable facts properly pleaded in 

the complaint, however improbable they may be." (Garton v. Title Ins. & Trust Co. (1980) 106 

Cal.App.3d 365, 375 [" '[It] is wholly beyond the scope of the inquiry to ascertain whether the facts 

stated are true or untrue. That is always the ultimate question to be determined by the evidence 

upon a trial of the questions of fact. . . . . Nothing dehors the pleading itself can be considered to 

determine whether it is obnoxious to objections made against it as a pleading.' [Citation omitted.]" 

quoting Colm v. Francis (1916) 30 Cal.App. 742, 752-753].) 
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In determining whether the complaint states a cause of action, the Court evaluates "whether a cause 

of action has been stated under any legal theory. [Citation omitted.]" (Gomez v. Regents of University 

of California (2021) 63 Cal.App.5th 386, 391.) A demurrer must dispose of an entire cause of action. 

(Daniels v. Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167; PH II, Inc. v. Superior 

Court (1995) 33 Cal.App.4th 1680, 1682-1683 ("PH II") [reversing trial court order sustaining demurrer 

to one incident among multiple incidents alleged in a legal malpractice cause of action, stating the 

"trial court could not properly sustain the demurrer as to only that portion" of the legal malpractice 

claim].) Under these authorities, the Court cannot sustain a demurrer to a cause of action because 

some, but not all, of the facts supporting the cause of action would not entitle the plaintiff to relief. 

(PH II, supra, 33 Cal.App.4th at 1682-1683.)  

Analysis 

A. Demurrers to 3rd Through 10th and 12th C/As 

Defendant contends the causes of action for violation of the Labor Code wage and hour and related 

provisions (3rd-10th C/As) and for wrongful termination in violation of public policy (12th C/A) are 

deficient because they allege only the conclusion or contention that Defendant is Plaintiff's 

"employer," joint employer or special employer within the meaning of Labor Code section 558.1 and 

Industrial Welfare Commission Wage Order No. 4-2001 without supporting facts. (Compl. ¶ 11; 

Memo. ISO Dem. p. 9, ll. 13-15 and p. 23-25.)  

A complaint is sufficient against a demurrer if the complaint alleges "ultimate" facts; it does not need 

to allege evidentiary facts on which its proof of the ultimate facts may be based. (C.A. v. William S. 

Hart Union High School Dist. (2012) 53 Cal. 4th 861, 872; Careau & Co. v. Security Pacific Business 

Credit, Inc. (1990) 222 Cal.App.3d 1371, 1390 ["A complaint must allege the ultimate facts necessary 

to the statement of an actionable claim. It is both improper and insufficient for a plaintiff to simply 

plead the evidence by which he hopes to prove such ultimate facts.”]; Doe v. City of Los Angeles 

(2007) 42 Cal.4th 531, 549-550 ("Doe") ["[T]he complaint ordinarily is sufficient if it alleges ultimate 

rather than evidentiary facts."]; Skopp v. Weaver (1976) 16 Cal.3d 432, 437, 439, 441 [reversing order 

sustaining general demurrer and holding allegation of agency was sufficient allegation of ultimate fact 

to support a claim against defendant for breach of fiduciary duty].)  

Courts recognize that what constitutes an "ultimate fact" rather than a conclusion is not always clear. 

(Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 

1098-1099.) "While it is true that pleading conclusions of law does not fulfill this requirement, it has 

long been recognized that ‘[t]he distinction between conclusions of law and ultimate facts is not at all 

clear and involves at most a matter of degree. [Citations.]" (Id. at 1098 [noting courts have "permitted 

allegations which obviously included conclusions of law and have termed them 'ultimate facts' or 

'conclusions of fact.'," and that only essential facts must be alleged sufficient to " 'acquaint a 

defendant with the nature, source and extent of his cause of action. [Citation.]"].) In determining 

whether a complaint is sufficient in the face of demurrer where the issue is the sufficiency of ultimate 

facts alleged or whether the allegations are conclusions of law, courts assess whether the pleading 

gives fair notice to the defendant of the claims against it sufficient to allow the defendant to defend 
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the action. (Doe, supra, 42 Cal.4th at 549-550 [" '[l]ess particularity [in pleading] is required when it 

appears that defendant has superior knowledge of the facts, so long as the pleading gives notice of 

the issues sufficient to enable preparation of a defense.' ,"quoting Okun v. Superior Court (1981) 29 

Cal.3d 442, 458]; Randall v. Ditech Financial, LLC (2018) 23 Cal.App.5th 804, 810 ["Ultimately, the 

complaint is sufficient if 'the adversary has been fairly apprised of the factual basis of the claim 

against him.' [Citations, internal quotations omitted.]," quoting Semole v. Sansoucie (1972) 28 

Cal.App.3d 714, 721].) 

The general rule that allegations of ultimate fact are sufficient is subject to two exceptions. First, 

when the allegation of ultimate fact is made on information and belief, the general allegation alone is 

not enough; the complaint must also allege the "information that 'lead[s] [the plaintiff] to believe that 

the allegations are true.' " (Doe, supra, 42 Cal.4th at 551, fn. 5 [quoting Pridonoff v. Balokovich (1951) 

36 Cal.2d 788, 792]; Brown v. USA Taekwondo (2019) 40 Cal.App.5th 1077, 1106-1108, affirmed by 

Brown v. USA Taekwondo (2021) 11 Cal. 5th 204 [allegations made on information and belief that one 

defendant was an employee or agent of other defendants were insufficient because plaintiffs did not 

allege the information on which they based their belief].)  

Second, specific allegations control over general allegations that are inconsistent with or contradict 

the general allegations. (Skopp v. Weaver, supra, 16 Cal.3d at 437.) As one court recently explained, 

relying in part on Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 

also cited and relied on by Sutter in its demurrer, "Where a pleading includes a general allegation, 

such as an allegation of an ultimate fact, as well as specific allegations that add details or explanatory 

facts, it is possible that a conflict or inconsistency will exist between the general allegation and the 

specific allegations. To handle these contradictions, California courts have adopted the principle that 

specific allegations in a complaint control over an inconsistent general allegation. [Citations omitted.] 

Under this principle, it is possible that specific allegations will render a complaint defective when the 

general allegations, standing alone, might have been sufficient. [Citations omitted; emphasis 

added.] (Perez v. Golden Empire Transit Dist. (2012) 209 Cal.App.4th 1228, 1235-1236 [holding 

general allegation of ultimate fact that plaintiff exhausted administrative remedies before filing 

complaint under Government Claims Act sufficient].) 

The Court construes the allegations that Sutter is an employer, joint employer or special employer as 

allegations of ultimate fact, which are generally sufficient and accepted as true for purposes of a 

demurrer. (Hayward Lumber & Inv. Co. v. Construction Products Corp. (1952) 110 Cal.App.2d 1, 3 

[stating an ultimate fact is a conclusion deduced from primary evidentiary facts]; Skopp v. Weaver, 

supra, 16 Cal.3d at 437 [agency is allegation of ultimate fact]; Blickman Turkus, LP v. MF Downtown 

Sunnyvale, LLC (2008) 162 Cal.App.4th 858, 885-886 ["the existence of an agency relationship is the 

'essential fact[],' and where alleged must be accepted as true."].)  

In Garton v. Title Ins. & Trust Co., supra, 106 Cal.App.3d 365, plaintiffs alleged that "each of the 

defendants were the agents and employees of each other and were acting in the course and scope of 

their agency, employment and authority and with the permission and consent of their codefendants 

in committing the acts alleged." (Id. at 376.) Citing Skopp v. Weaver, supra, the Court held the 
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allegations of these ultimate facts were sufficient for purposes of a general demurrer based on the 

Court's acceptance of the allegation of defendant's agency and employment even if improbable. (Id. 

at 376 ["That Silva was employed by Pioneer Realty does not preclude the possibility that, for the 

particular transactions in question, she was acting as an agent or employee of TI&T as well."].)  

Casey v. U.S. Bank Nat. Assn. (2005) 127 Cal.App.4th 1138 relied on by Defendant is distinguishable. 

The Court in that case held an allegation that the bank defendant " 'knew of the primary wrongdoing 

and realized that its conduct would substantially assist the accomplishment of the wrongful conduct' " 

did not sufficiently allege the bank had actual knowledge that the principals of the bank's corporate 

depositor were breaching their fiduciary duties. (Id. at 1141, 1153 [reversing order sustaining a 

demurrer without leave to amend to allow plaintiff trustee to amend to state fact showing actual 

knowledge].)   

Plaintiff has made some general "boilerplate" agency and alter ego allegations on information and 

belief which the Court does not accept as true without facts alleged as the basis for Plaintiff's belief 

that they are true. (Compl. ¶¶ 10-17; Doe, supra, 42 Cal.4th at 551, fn. 5; Brown v. USA Taekwondo, 

supra, 40 Cal.App.5th at 1106-1108].) The Complaint, however, makes other specific allegations 

against the "Defendants," a term which includes both JR and Sutter, which are not alleged on 

information and belief which the Court must accept as true in ruling on the demurrer. Those factual 

allegations include that (a) Defendants hired Plaintiff; (b) Defendants required her to complete 

various tasks before reporting to the worksite; (c) Defendants told her when to report to the worksite 

and what her compensation would be; (d) Defendants did not provide her with required employment 

paperwork; (e) Defendants changed her work schedule; (f) when she reported for work, Defendants 

advised her of her shift schedule and allowed lunch and rest breaks; (g) Sutter provided no security 

teams after the shooting; (h) Defendants did not assign her to another position or pay her all wages 

she had earned; and (i) Defendants failed to provide her with required wage statements, meal and 

rest breaks. (Compl. ¶¶ 20-26, 28, 31-36.) Under the authorities cited above, the Court cannot sustain 

a demurrer because certain facts are insufficient to support a claim where other facts which would be 

sufficient to support the cause of action are alleged.  

Plaintiff points to IWC Wage Order No. 4-2001, alleged in the Complaint, which defines an employer 

in alternative terms as " any person . . . who directly or indirectly, or through an agent or any other 

person, employs or exercises control over the wages, hours, or working conditions of any person." 

(IWC Wage Order No. 4-2001; Cal. Code Regs. tit. 8, § 11040(2)(H) [emphasis added].) The Court in 

Martinez v. Combs (2010) 49 Cal. 4th 35, explained, "To employ, then, under the IWC's definition, has 

three alternative definitions. It means: (a) to exercise control over the wages, hours or working 

conditions, or (b) to suffer or permit to work, or (c) to engage, thereby creating a common law 

employment relationship." (Id. at 64.) 

Sutter cites facts not alleged in the Complaint and outside the record that JR is a third-party vendor 

for security operations for Sutter and an independent contractor, that Sutter did not assume any 

control over Plaintiff so as to create an employer-employee relationship, and that her supervisor 

DeAndre Herr identified in the Complaint is an employee of JR, not Sutter. (Memo. ISO Dem. pp. 9-10; 
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Compl. ¶¶ 26, 27.) The Court cannot rely on facts outside the pleading to sustain a demurrer.  

A person may be considered an employer where the employer controls only certain aspects of the 

employment relationship, including being able to prevent the employee from working, or where the 

party exercises control over the employee indirectly through its exercise of control over another 

entity. (Martinez v. Combs, supra, 49 Cal.4th at 59, 76 [party did not "suffer or permit" party to work 

where party could not prevent plaintiff from working]; Medina v. Equilon Enterprises (2021) 68 

Cal.App.5th 868, 878-880 [summary judgment for Shell Oil reversed as it could be considered a joint 

employer; facts showed it had the practical ability to prevent employee from working through 

exercise of contractual terms and other control over its MSO operators].)  

Sutter argues the Complaint does not allege facts showing Sutter exercised control over Plaintiff. 

Plaintiff alleges that it was JR which told Plaintiff's supervisor to fire the employees without pay. 

(Compl. ¶ 27.) However, that allegation is not necessarily inconsistent with or contradictory of 

Plaintiff's other specific allegations regarding Sutter's role in relation to Plaintiff's employment alleged 

in other portions of the Complaint. (Compl. ¶¶ 20-26. 28.) The Complaint alleges Sutter as one of the 

"Defendants" hired her, told her when to report to work, required her to perform tasks before she 

started at the worksite, changed her work schedule, and then failed to reassign her to another 

position after the shooting and lockdown. (Compl. ¶¶ 20-26, 28.) The facts may not be true, but they 

are alleged and accepted as true on demurrer.  

Sutter also points to the specific allegation that JR issued Plaintiff a check for a portion of her wages 

owed. (Memo. ISO Dem. p. 15, ll. 6-8; Compl. ¶ 30.) That allegation also does not contradict and is not 

inconsistent with an allegation that Sutter was an employer, nor does Sutter argue that the fact JR 

made this payment alone means as a matter of law Sutter could not be Plaintiff's employer, or joint or 

special employer, nor does Sutter cite authority to that effect. (See, e.g., Futrell v. Payday California, 

Inc. (2010) 190 Cal. App. 4th 1419, 1433 [payroll company that issued paycheck to employee not an 

employer].) (See also IWC Wage Order No. 4-2001 and Martinez v. Combs, supra.) 

The general demurrers to these causes of action on that ground are overruled. 

B. Demurrers to 11th and 14th C/As 

Sutter contends the eleventh cause of action for breach of contract fails to allege facts to support the 

existence of a contract between Plaintiff and Sutter, citing paragraph 116 of the Complaint which 

alleges there were "multiple oral agreements" between Plaintiff and Sutter. Sutter's argument that 

the fourteenth cause of action for breach of the implied covenant of good faith and fair dealing fails is 

similarly based solely on its contention that the Complaint does not allege the existence of any 

express contract into which the covenant of good faith and fair dealing can be implied.  

The allegation of "multiple oral agreements" in paragraph 116 is preceded by allegations that Sutter, 

as one of the "Defendants," hired Plaintiff to work as a security guard along with the terms of the 

agreement, including the rate of compensation and her start date, and subsequent communications 

modifying her start date, as well as her commencement of work pursuant to the agreement on 

November 9, 2018, and her agreement to a change in the compensation. (Compl. ¶¶ 20-22, 24-26.) 
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These allegations are incorporated into the eleventh cause of action. (Compl. ¶ 115.) These 

allegations meet the essential elements of an oral contract. (Civ. Code § 1550 [essential elements of a 

contract]; 1622 [all contracts may be oral, except if statute requires a writing].) 

The general demurrers to the eleventh and fourteenth causes of action are overruled. 

C. Demurrers to 13th C/As – Violation of UCL 

Sutter's demurrer to the thirteenth cause of action for violation of the UCL is based on the lack of 

sufficient allegations of facts to establish an employment relationship on which the claim Sutter 

engaged in unlawful, unfair, or fraudulent business practices by its violation of the Labor Code 

standards is based. (Memo. ISO Dem. p. 17, ll. 12-19.) For the reasons set forth above, the Court 

disagrees. The general demurrer to the thirteenth cause of action is also overruled.  

Notes on Defendant's Memorandum 

Defendant included tables of contents and authorities in its memorandum; the tables, however, 

contain no page references, defeating the purpose of the table requirement. The Court expects 

compliance with the rules in future filings. (See Cal. R. Ct. 3.1113(f); Local Civ. R. 3.42(2) [memoranda 

must comply with California Rules of Court].) 
 

  

    

14. 9:00 AM CASE NUMBER:  MSN22-0395 
CASE NAME:  HOFMANN VS JOHNSON 
 *HEARING ON MOTION IN RE:  PREVAILING PARTY ATTORNEYS FEES 
*TENTATIVE RULING:* 
 
Petitioners’ motion for an additional $38,609 in fees for post-arbitration briefing is granted. It is 
undisputed that Petitioners are prevailing parties.  
 
Respondents do not challenge the reasonableness of the fees incurred in the briefing but assert, 
without citation to any authority, that petitioners are not entitled to fees related to enforcing the 
arbitration award. The law is to the contrary. See, e.g., the contract at para. 25, Civil Code 1717, and 
CCP 685.040. Nor does respondents’ improper reference to settlement discussions somehow rescue 
them from failing to pay fees incurred in enforcing the award. The requested fees are awarded in full. 
 

 

ADD-ONS 
  

    

1. 9:01 AM CASE NUMBER:  MSC21-00885 
CASE NAME:  LOPEZ VS KHAWAJA 
 *HEARING ON Motion to Strike Demurrer to Plaintiff's 3AC filed by Plaintiff (continued from 
06/08/22) 
*TENTATIVE RULING:* 
 
Please see Line 7. 
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2. 9:01 AM CASE NUMBER:  MSC21-00885 
CASE NAME:  LOPEZ VS KHAWAJA 
 HEARING on Motion to Plaintiff's 3rd Amended Complaint filed by Tara Khawaja (continued from 
06/08/22) 
*TENTATIVE RULING:* 
 
Please see Line 7. 
 

 

  

    

3. 9:01 AM CASE NUMBER:  MSC21-00885 
CASE NAME:  LOPEZ VS KHAWAJA 
 *HEARING ON Motion to Strike Portions of Plaintiff's 3AC filed by Tara Khawaja (continued from 
06/08/22) 
*TENTATIVE RULING:* 
 
Please see Line 7. 
 

 

  

 


